
B
E

F
O

R
E

T
H

E
P

O
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

D
O

F
T

H
E

S
T

A
T

E
O

F
IL

L
IN

O
IS

W
H

E
E

L
IN

G
/G

W
A

A
U

T
O

S
H

O
P

,
)

SEP
30

2
0

i
t.t

STA
TE o

ILLIN
O

IS
1

1
0

1
1

c
r,

)
pollution

control
B

oard
)

P
C

B
N

o.
10-070

v
.

)
(L

U
S

T
A

ppeal
-

N
inety

D
ay

E
xtension

)
G

ran
ted

3/18/10,
P

etition
D

ue
6/10/10)

IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
)

P
R

O
T

E
C

T
IO

N
A

G
E

N
C

Y
,

))
R

espondent.
)

O
R

IG
IN

A
L

N
O

T
IC

E
O

F
F

IL
IN

G

T
O

:
See

A
ttached

S
ervice

L
ist

PL
E

A
SE

T
A

K
E

N
O

T
IC

E
that

I
have

today
filed

w
ith

the
O

ffice
of

the
C

lerk
of

the
Illinois

P
ollution

C
ontrol

B
oard,

the
P

E
T

IT
IO

N
E

R
’S

R
E

S
P

O
N

S
E

T
O

R
E

S
P

O
N

D
E

N
T

’S
M

O
T

IO
N

F
O

R
S

U
M

M
A

R
Y

JU
D

G
M

E
N

T
,

a
copy

ofw
hich

is
herew

ith
served

upon
you.

JA
S

C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

I,
JA

SO
N

A
.

G
U

IS
IN

G
E

R
,

certify
that

I
served

the
foregoing

N
otice

of
Filing

and
P

E
T

IT
IO

N
E

R
’S

R
E

S
P

O
N

S
E

T
O

R
E

S
P

O
N

D
E

N
T

’S
M

O
T

IO
N

F
O

R
S

U
M

M
A

R
Y

JU
D

G
M

E
N

T
upon

the
parties

listed
on

the
attached

Service
L

ist,
by

the
m

eans
listed

on
the

attached
Service

L
ist,

before
4:30

p.m
.

on
Septem

ber
30,

2
0
1

0
._

—

J
A

S
O

,1
U

I
G

E
R

D
enrns

G
.

W
alsh

Jason
A

.
G

uisinger
K

L
E

IN
,

T
H

O
R

P
E

A
N

D
JE

N
K

IN
S,

L
T

D
.

20
N

orth
W

acker
D

rive,
Suite

1660
C

hicago,
IL

60606
(312)

984-6400

258238_i



S
E

R
V

IC
E

L
IS

T

V
IA

H
A

N
D

D
E

L
IV

E
R

Y
Pollution

C
ontrol

B
oard

A
ttn:

John
T

herriault,
C

lerk
100

W
est

R
andolph

Street
Jam

es
R

.
T

hom
pson

C
enter,

Suite
11-500

C
hicago,

Illinois
60601-32

18

V
IA

F
IR

S
T

C
L

A
S

S
M

A
IL

Illinois
E

nvironm
ental

P
rotection

A
gency,

B
ureau

of
L

and
A

ttn:
M

ichael
P

iggush
1021

N
orth

G
rand

A
venue

E
ast

P.O
.

B
ox

19276
Springfield,

IL
62794-9276

V
IA

F
IR

S
T

C
L

A
S

S
M

A
IL

D
ivision

of
L

egal
C

ounsel
Illinois

E
nvironm

ental
Protection

A
gency

A
ttn:

M
elanie

A
.

Jarvis,
A

ss
Tt

C
ounsel

1021
N

orth
G

rand
A

venue
E

ast
P.

0
.

B
ox

19276
Springfield,

IL
62794-9276

V
IA

F
IR

S
T

C
L

A
S

S
M

A
IL

B
radley

P.
H

alloran,
H

earing
O

fficer
Illinois

P
ollution

C
ontrol

B
oard

Jam
es

R
.

T
hom

pson
C

enter
100

W
est

R
andolph

Street
Suite

11-500
C

hicago,
IL

60601

258238_i



B
E

F
O

R
E

T
H

E
P

O
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

D
O

F
T

H
E

S
T

A
T

E
O

F
IL

L
IN

O
IS

W
H

E
E

L
IN

G
/G

W
A

A
U

T
O

S
H

O
P

,
)

C

P
etitioner,

)
e

)
P

C
B

N
o.

10-070
r

3Q
2
0

v.
)

(L
U

S
T

A
ppeal)

i$TAtf
IL

L
IN

O
IS

E
N

V
IR

O
N

M
E

N
T

A
L

)
O

O
j

P
R

O
T

E
C

T
IO

N
A

G
E

N
C

Y
,

)
-

R
espondent.

)

P
E

T
IT

IO
N

E
R

’S
R

E
S

P
O

N
S

E
T

O
R

E
S

P
O

N
D

E
N

T
’S

M
O

T
IO

N
F

O
R

S
U

M
M

A
R

Y
JU

D
G

M
E

N
T

N
O

W
C

O
M

E
S

P
etitioner,

V
illage

of
W

heeling
(“V

illage”)
by

counsel,
D

ennis
G

.
W

alsh

and
Jason

A
.

G
uisinger

of
K

lein,
T

horpe
and

Jenkins,
L

td.,
and

responds
to

R
espondent’s

M
otion

for
Sum

m
ary

Judgm
ent,

as
follow

s:

I.
F

acts

T
he

follow
ing

facts
are

all
supported

by
the

record
in

this
case.

O
n

or
about

A
ugust

9,

1995
a

release
w

as
reported

at
a

site
com

m
only

know
n

as
the

G
W

A
A

uto
Shop,

located
at434

S.

M
ilw

aukee
A

venue,
W

heeling,
C

ook
C

ounty,
Illinois

(“Site”).
T

he
Illinois

E
m

ergency

M
anagem

ent
A

gency
assigned

IncidentN
o.

951688
to

the
release

and
the

Illinois
E

nvironm
ental

P
rotection

A
gency

(“IE
P

A
”)

acknow
ledged

receipt
of

the
notice

of
release

and
assigned

L
C

P
#

0314975175
to

the
Site.

T
he

V
illage

took
title

to
and

possession
of

the
Site

on
A

ugust
9,

2002,
pursuant

to
a

Q
uitclaim

D
eed.

From
A

ugust
9,

2002
through

the
date

hereof,the
Site

is
one

that
had

one
(1)

or

m
ore

registered
underground

storage
tanks

that
had

been
rem

oved
and

on
w

hich
corrective

action
has

not
yet

resulted
in

the
issuance

of
a

“no
further

rem
ediation

letter”
from

the
IE

PA
.

Since
A

ugust
9,

2002
through

the
date

hereof,
the

V
illage

has
been,

and
is,

the
ow

ner
ofthe

Site.

2581971



From
F

ebruary
11,

2003
to

O
ctober

7,
2009,

the
V

illage
perform

ed
appropriate

corrective

action
activities

at
the

site
related

to
Incident

N
o.

951688
and

in
the

process,
incurred

reim
bursable

expenses,
properly

and
law

fully
payable

to
the

V
illage

from
the

L
eaking

U
nderground

Storage
T

ank
Fund

(“L
U

ST
Fund”)

adm
inistered

by
the

IE
PA

.

T
he

V
illage,

as
ow

ner
of

the
Site,

prepared
and

delivered
to

the
IE

PA
a

w
ritten

notice

dated
January

23,
2006,

electing
to

proceed
as

O
w

ner
in

the
L

eaking
U

nderground
Storage

T
ank

Program
pursuant

to
§57.2

of
the

A
ct.

T
he

IE
PA

received
the

V
illage’s

E
lection

to
Proceed

as

O
w

ner
and

accepted
the

sam
e

on
M

arch
2,

2006.

A
ccording

to
§57.2

of
the

A
ct,

the
V

illage
is

an
“ow

ner,”
as

defined
by

the
A

ct,
and

the

V
illage

is
therefore

entitled
to

approval
of

and
reim

bursem
ent

for
reim

bursable
expenses

from

the
L

U
ST

FU
N

D
for

costs
incurred

in
perform

ing
corrective

action
at

the
Site

related
to

Incident

N
o.

951688.

O
n

O
ctober

13,
2009,

the
V

illage
subm

itted
its

C
orrective

A
ction

Plan
and

B
udget

(“C
A

P”)
related

to
Incident

N
o.

951688.
M

oreover,
on

O
ctober

13,
2009,

the
V

illage
subm

itted

its
Site

Inspection
Plan

and
B

udget
related

to
incident

N
o.

951688
to

the
IE

PA
.

T
he

IE
PA

approved
the

Site
Inspection

Plan
and

B
udget,

except
for

$1,083.00
that

w
as

accidently

duplicated
by

the
V

illage’s
consultant.

T
he

IE
PA

’s
decision

regarding
the

Site
Inspection

Plan

and
B

udget
is

not
in

dispute
herein.

E
ach

of
the

expenses
described

in
the

C
A

P
are

law
ful,

proper
and

necessary
corrective

action
expenses

incurred
by

the
V

illage
in

responding
to

Incident
N

o.
951688

and
said

expenses

are
authorized

by
and

reim
bursable

from
the

L
eaking

U
nderground

Storage
T

ank
Program

and

L
U

ST
Fund.

258197_I
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Significantly,
on

June
28,

2006,
the

Illinois
O

ffice
of

State
Fire

M
arshall

(“O
SFM

”)

determ
ined

that
the

V
illage

w
as

eligible
for

reim
bursem

ent
of

reim
bursable

expenses
in

excess

of
$10,000

for
those

expenses
incurred

in
response

to
incidentN

o.
951688.

N
evertheless,

on
February

2,
2010,

the
IE

PA
,

in
a

final
and

appealable
agency

decision,

granted
in

part
and

denied
in

part
the

C
A

P.
Specifically,

the
IE

PA
approved

$4,967.26
in

reim
bursable

costs
but

denied
$78,915.82

of
reim

bursable
costs

in
the

C
A

P,
on

the
follow

ing

grounds:

O
n

January
23,

2006
the

Illinois
E

PA
received

the
E

lection
to

Proceed
as

“O
w

ner”
form

from
the

present
ow

ner
pursuant

to
Section

57.2
ofthe

A
ct.

P
rior

to
this

date
the

present
ow

ner
did

notm
eetthe

definition
of

O
w

ner
or

O
perator

in
Section

57.2
of

the
A

ct
therefore,

all
costs

incurred
prior

to
this

date
are

not
eligible

for
reim

bursem
ent

from
the

Fund
to

the
present

“O
w

ner.”
T

he
Follow

ing
[sic]

costs
are

deducted
from

the
B

udget:
$4,141.00

from
A

nalytical
C

osts
and

$74,774.82
from

R
em

ediation
and

D
isposal

C
osts.

A
n

appeal
w

as
filed

herein
because

the
JE

PA
’s

decision
w

as
arbitrary,

capricious
and

contrary
to

law
.

N
onetheless,

the
IE

PA
has

filed
a

m
otion

for
sum

m
ary

judgm
ent

reiterating
its

position
enunciated

in
its

denial
of

the
V

illage’s
application

for
reim

bursem
ent

of
costs.

B
ut

the

IE
PA

’s
m

otion
for

sum
m

ary
judgm

ent
m

ust
be

denied
based

on
the

follow
ing.

I.
T

he
IE

P
A

is
not

au
th

o
rized

to
determ

ine
an

“O
w

ner’s”
eligibility

to
access

the
L

U
S

T
F

und.
O

nly
the

O
S

F
M

is
au

th
o

rized
to

determ
ine

w
h
eth

er
the

V
illage

is
an

“O
w

n
er”

for
purposes

of
eligibility

to
access

the
L

U
S

T
F

und.
T

he
O

S
F

M
d

eterm
in

ed
th

at
the

V
illage

is
eligible

for
reim

b
u
rsem

en
t

from
the

fund;
thus,

the
IE

P
A

’s
m

otion
for

sum
m

ary
m

ust
be

denied.

In
this

case,
the

IE
PA

has
exceeded

its
statutorily

lim
ited

authority
in

review
ing

applications
for

reim
bursem

ent
from

the
L

U
ST

Fund.
T

he
U

nderground
Storage

T
ank

Program

w
as

established
by

the
Illinois

G
eneral

A
ssem

bly
for

the
purposes

of
satisfying

the
financial

responsibility
requirem

ents
of

the
Federal

R
esource

C
onservation

and
R

ecovery
A

ct
(42

U
.S.C

.

258197_i
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6991
et

seq.),
and

to
protect

Illinois’
land

and
groundw

ater
resources.

See
415

IL
C

S
5/57.

T
he

Illinois
G

eneral
A

ssem
bly

also
provided

that
the

O
SFM

and
the

IE
PA

have
distinct

adm
inistrative

roles
in

the
adm

inistration
of

the
U

nderground
Storage

T
ank

Program
.

See
415

IL
C

S
5/57.3;

415
IL

C
S

5/57.4.
C

ontrary
to

its
argum

ents,
the

IE
PA

has
no

authority
to

determ
ine

or
veto

the
eligibility

of
an

applicant
to

the
L

U
ST

Fund.
R

ather,
the

Illinois
G

eneral

A
ssem

bly
has

designated
the

O
SFM

as
the

only
state

agency
w

ith
the

authority
to

determ
ine

if
an

applicant
is

an
“ow

ner”
eligible

to
seek

reim
bursem

ent
from

the
U

nderground
Storage

T
ank

Fund.
415

IL
C

S
5/57.8;

415
IL

C
S

5/58.9.

Indeed,
under

the
U

nderground
Storage

T
ank

Program
,

ow
ner

“[e]ligibility
and

deductibility
determ

inations
shall

be
m

ade
by

the
O

ffice
of

the
State

Fire
M

arshal.”
415

IL
C

S

57.9(c).
T

he
Illinois

P
ollution

C
ontrol

B
oard

(the
“B

oard”)
and

the
Illinois

A
ppellate

C
ourt

have

both
recognized

this
authority

and
have

consistently
held

that
the

O
SFM

,
not

the
IE

PA
,

has
the

authority
to

determ
ine

an
ow

ner’s
eligibility

for
reim

bursem
ent.

In
R.

F.
L

um
ber

C
o.

v.
O

ffice
of

the
State

F
ire

M
arshal,

293
III.

A
pp.

3d.
402,

688
N

.E
.2d

379
(5th

D
ist.

1997),
the

Illinois

A
ppellate

C
ourt

found
that

“[t]he
O

SFM
has

the
authority

to
determ

ine
w

hether
an

ow
ner

or

operator
of

a
U

ST
is

eligible
to

receive
com

pensation
for

corrective-action
costs

from
the

U
nderground

Storage
T

ank
Fund

(the
Fund)

[citation
om

itted].

Sim
ilarly,

in
S

troh
O

il
C

om
pany

v.
O

ffice
of

the
State

F
ire

M
arshal,

PC
B

94-215
(U

ST

Fund),
affd,

Stroh
O

il
C

o.
v.

State
F

ire
M

arshal,
281

Ill.
A

pp.
3d

121,
665

N
.E

.2d.
540

(4th

D
ist.

1996),
the

B
oard

analyzed
the

legislative
history

of
relevant

portions
of

the
Illinois

E
nvironm

ental
P

rotection
A

ct,
and

held
that

the
statute

at
issue

here
“gave

the
[O

ffice
of

State

Fire
M

arshal]
authority

to
determ

ine
w

hether
an

ow
ner

or
operator

of
a

U
ST

site
is

eligible
to

258197_i
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seek
reim

bursem
ent

for
corrective

action
costs

from
the

U
ST

Fund,
and

to
determ

ine
the

appropriate
deductible

to
be

applied
to

reim
bursem

ent
applications.”

T
hus,

only
the

O
SFM

has
the

authority
to

determ
ine

an
ow

ner’s
eligibility

to
access

the

U
nderground

Storage
T

ank
Fund

-
a

factthat
is

recognized
by

the
TEPA

itselfon
its

ow
n

w
ebsite.

O
n

its
w

ebsite
page

entitled
“A

n
Introduction

to
L

eaking
U

nderground
Storage

T
anks,”

a
true

and
correct

copy
of

w
hich

is
attached

and
incorporated

herein
as

E
x

h
ib

it
A

and
m

ade
a

part

hereof
the

IE
PA

states
in

relevantpart:

T
he

O
SFM

is
authorized

to:

•
C

ertify
tank

installation
and

rem
oval

contractors.

•
M

onitor
com

pliance
regarding

leak
prevention

and
detection

requirem
ents.

•
A

dm
inister

financial
responsibility

requirem
ents.

•
D

eterm
ine

w
h
eth

er
tan

k
ow

ners
and

o
p

erato
rs

m
eet

eligibility
requirem

ents
and,

if
so,

the
ap

p
ro

p
riate

deductible
am

o
u

n
t

for
paym

ent
from

the
U

S
T

F
u

n
d

.

•
O

rder
tank

ow
ners

or
operators

to
rem

ove
the

U
ST

s
and

perform
initial

abatem
ent

m
easures

w
hen

U
ST

releases
threaten

hum
an

health
or

the
environm

ent.

w
w

w
.epa.state.ii.us/land/lust/introduction

.htrnl.
(E

m
phasis

A
dded.)

T
o

the
contrary,

the
IE

PA
’s

w
ebsite

page
says

nothing
of

its
authority

to
determ

ine
an

applicant’s
eligibility

to
access

the
L

U
ST

Fund.
R

ather,
the

IE
PA

correctly
describes

its
lim

ited

authority
w

ith
regard

to
leaking

underground
storage

tanks
as

follow
s:

T
he

IE
PA

is
authorized

to:

•
R

eview
and

evaluate
technical

plans
and

reports
to

determ
ine

if
tank

ow
ners

or
operators

are
com

plying
w

ith
environm

ental
law

s
and

regulations
governing

leaking
U

S
T

site
investigations

and
cleanups.

•
R

equire
tank

ow
ners

or
operators

to
perform

corrective
action

w
hen

U
ST

releases
threaten

hum
an

health
or

the
environm

ent.

258197_i
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•
R

eview
and

evaluate
tan

k
ow

ners’
and

operators’
budgets

and
claim

s
for

p
ay

m
en

t
from

the
U

S
T

F
und.

•
Issue

N
o

F
urther

R
em

ediation
(N

FR
)

L
etters

to
tank

ow
ners

or
operators

once
the

L
eaking

U
ST

Program
requirem

ents
and

cleanup
objectives

have
been

m
et.

Id.
(E

m
phasis

A
dded.)

A
ccording

to
its

ow
n

w
ebsite,

the
IE

PA
’s

authority
is

lim
ited.

A
nd

the
representations

m
ade

on
its

w
ebsite

are
consistent

w
ith

the
IE

PA
’s

statutory
authority.

T
he

IE
PA

’s
only

proper

authorities
under

the
statute

are:
(i)

to
review

the
activities

perform
ed

by
the

applicant
and

determ
ine

if
those

activities
are

consistent
w

ith
the

statutory
purposes

of
the

L
U

ST
Fund

(to

protect
the

environm
ent

and
satisfy

the
financial

responsibility
requirem

ents
im

posed
by

the

Federal
R

esource
C

onservation
and

R
ecovery

A
ct),

and
(ii)

to
determ

ine
if

the
costs

reportedly

incurred
w

ere
reasonable

from
an

engineering
and

geologic
perspective.

415
IL

C
S

5/57.8;
35111.

A
dm

.
C

ode
Parts

E
and

F.
In

other
w

ords,
the

IE
PA

is
em

pow
ered

to
use

its
technical

expertise

in
m

atters
of

environm
ental

concern
to

m
ake

certain
that

rem
ediation

activities
are

scientifically

sufficient
and

to
evaluate

w
hether

rem
ediation

costs
incurred

w
ere

reasonably
related

to

necessary
environm

ental
rernediation.

H
ow

ever,
the

IE
PA

has
no

statutory
authority

to
m

ake

determ
inations

as
to

w
hether

an
applicant

is
an

“O
w

ner”
eligible

to
access

the
L

U
ST

Fund.

In
this

case,
on

June
28,

2006,
the

O
SFM

determ
ined

that
the

V
illage

w
as

eligible
for

reim
bursem

ent
from

the
U

nderground
Storage

T
ank

Fund
for

reim
bursable

expenses.
T

herefore,

based
on

the
distinctive

roles
assigned

to
the

O
SFM

and
the

IE
PA

,
it

w
as

w
holly

inappropriate

for
the

IE
PA

to
deny

V
illage’s

application
for

reim
bursem

ent
from

the
L

U
ST

Fund
based

on
the

IE
PA

’s
determ

ination
that

V
illage

is
not

an
eligible

“ow
ner”

as
that

term
is

described
in

the

recently
am

ended
statute

-
-

especially
after

the
O

SFM
unequivocally

determ
ined

that
V

illage
is

258197_i
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an
eligible

“ow
ner.”

Sim
ply

stated,
the

TEPA
does

not
have

the
authority

to
veto

O
SFM

’s

determ
ination

ofV
illage’s

eligibility
to

access
the

L
U

ST
Fund.

M
oreover,

it
is

surprising
that

the
IE

PA
attem

pts
to

m
ask

its
super

authority
argum

ent

under
the

guise
that

it
has

proper
authority

to
m

ake
tecim

ical
and

fiscal
determ

inations
ofeligible

activities
and

costs.
A

ccording
to

the
TEPA

,
“w

hen
review

ing
an

Illinois
E

PA
determ

ination
of

ineligibility
for

reim
bursem

ent
from

the
U

nderground
Storage

T
ank

Fund,
the

B
oard

m
ust

decide

w
hether

or
not

the
application

as
subm

itted
dem

onstrates
com

pliance
w

ith
the

A
ct

and
B

oard

regulations.
[C

itation
O

m
itted].”

IE
PA

’s
M

otion
for

Sum
m

ary
Judgm

ent,
p.

2
citing

R
antoul

T
ow

nship
H

igh
S

chool
D

ist.
N

o.
193

v.
illinois

E
nvironm

ental
P

rotection
A

gency,
PC

B
03-42

(U
ST

A
ppeal)

dated
A

pril
17,

2003.
W

hile
it

is
certainly

accurate
that

the
B

oard
m

ust
satisfy

itselfthat
the

“application
as

subm
itted

satisfies
com

pliance
w

ith
the

A
ct

and
B

oard
regulations,”

it
is

w
rong

to
im

ply
that

the
B

oard
m

ust
ignore

the
IE

PA
’s

usurpation
of

authority
under

the

guise
of

perform
ing

a
technical

review
of

V
illage’s

application
for

L
U

ST
Fund

reim
bursem

ent.

M
oreover,

the
authority

relied
upon

by
the

IE
PA

to
support

its
decision

is
m

isplaced.

Indeed,
the

“ineligibility
determ

ination”
in

R
antoul

Tow
nshi7’

H
igh

School
D

istrict
N

o.

193
v.

illinois
E

nvironm
ental

P
rotection

A
gency,

PC
B

03-42
(U

ST
A

ppeal)
dated

A
pril

17,

2003,
cited

by
the

IE
PA

,
involved

the
TEPA

’s
denial

(on
the

m
erits)

of
$77,671.67

in
costs

reportedly
incurred

by
that

P
etitioner

in
relocating

underground
utilities,

backfill
com

paction,

density
testing,

and
like

charges.
T

he
IE

PA
found

that
those

costs
w

ere
ineligible

for

reim
bursem

ent
because

the
activities

w
hich

gave
rise

to
those

costs
w

ere
not

appropriate

corrective
action

activities.
In

that
case,

the
IE

PA
had

authority
to

m
ake

its
“ineligibility

determ
ination”

of
those

costs
because

it
w

as
acting

w
ithin

the
scope

of
its

statutorily
prescribed

role,
i.e.,

determ
ining

the
propriety

of
corrective

action
activities

and
reasonableness

of
the

costs

258197_i
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thereof.
B

ut
nothing

in
the

B
oard’s

decision
in

R
antoul

supports
the

IE
PA

’s
purported

authority

to
determ

ine
the

eligibility
of

an
“ow

ner”
to

access
the

L
U

ST
Fund,

nor
does

R
antoul

stand
for

the
proposition

that
the

JE
PA

has
the

authority
to

veto
an

eligibility
determ

ination
m

ade
by

the

O
SFM

.Sim
ilarly,

R
ezm

ar
C

orporation
v.

illinois
E

nvironm
ental

P
rotection

A
gency,

PC
B

02-91

(U
ST

A
ppeal),

dated
A

pril
17,

2003,
also

cited
by

the
IE

PA
,

involved
the

B
oard’s

review
of

the

TEPA
’s

determ
ination

(on
the

m
erits)

that
$118,877.28

of
costs

reportedly
incurred

by
that

Petitioner
w

ere
ineligible

“E
arly

A
ction”

costs.
N

othing
in

that
case

supports
the

IE
PA

’s

purported
authority

to
veto

the
eligibility

determ
inations

m
ade

by
the

O
SFM

.
M

oreover,
nothing

in
R

ezm
ar

supports
the

JE
PA

’s
argum

ent
that

the
V

illage
bears

the
burden

of
proof

on
the

issue

of
the

IE
PA

’s
purported

exercise
of

extra-jurisdictional
authority

to
m

ake
or

veto
an

eligibility

determ
ination,

especially
to

the
extentthat

V
illage

specifically
denies

thatthe
IE

PA
has

any
such

extra-jurisdictional
authority

by
this

appeal.
R

ather,
the

IE
PA

has
the

burden
ofproving

that
the

IE
PA

has
the

authority
to

determ
ine

V
illage’s

eligibility
to

access
L

U
ST

Fund
after

the
O

SFM

exercised
its

statutory
authority

and
deem

ed
V

illage
eligible

pursuant
to

the
factors

described
at

415
IL

C
S

57.9.

In
sum

,
the

IE
PA

’s
only

authority
in

this
case

w
as

to
review

the
technical

and
financial

aspects
of

V
illage’s

application
to

the
L

U
ST

Fund,
and

in
the

process,
determ

ine
if

the
activities

perform
ed

w
ere

necessary
“corrective

action
activities”

necessary
to

preserve
the

environm
ental

resources
of

this
state,

and
that

the
costs

incurred
w

ere
reasonable

(from
a

technical,
engineering

and
geological,

perspective).
415

IL
C

S
5/58.

See
also

35
Ill.

A
dm

.
C

ode
Part

734,
Subparts

E,

F,
G

and
H

,
and

A
ppendices

A
-E

;
35

Ill.
A

dm
.

C
ode

734.625
“E

ligible
C

orrective
A

ction

C
osts”;

35
Ill.

A
dm

.
C

ode
7
3
4
.6

3
0

“Ineligible
C

orrective
A

ction
C

osts.”
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W
ithout

question,
the

B
oard

m
ust

satisfy
itselfthatthe

“application
as

subm
itted

satisfies

com
pliance

w
ith

the
A

ct
and

B
oard

regulations.”
See

IE
PA

’s
M

otion
for

Sum
m

ary
Judgm

ent,
p.

2.
See

also
415

IL
C

S
5/57.8(a)(6)(A

)-(E
)

and
35

Iii.
A

dm
.

C
ode

§734.605(b)(1)-(1O
),

w
hich

describe
the

contents
of

“com
plete

application.”
In

this
case,

the
B

oard
w

ill
find

that
V

illage’s

R
eim

bursem
ent

Package
is

in
com

pliance
w

ith
the

A
ct

and
B

oard
regulations.

C
ontrary

to
the

IE
PA

’s
argum

ent,
the

issue
raised

by
the

IE
PA

’s
m

otion
for

sum
m

ary

judgm
ent

is
not

w
hether

the
V

illage
is

an
“ow

ner”
under

the
Illinois

E
nvironm

ental
Protection

A
ct

and
“therefore

eligible
for

reim
bursem

ent
under

the
U

ST
FU

N
D

Program
,”

as
argued

at

pages
2-5

of
the

IE
PA

’s
m

otion
for

sum
m

ary
judgm

ent.
T

he
issue

here
is

w
hether

the
IE

PA
has

the
authority

to
m

ake
or

veto
a

determ
ination

of
the

V
illage’s

eligibility
after

the
O

SFM
has

specifically
found

the
V

illage
eligible

to
access

the
L

U
ST

Fund.
T

he
IE

PA
lacks

the
purported

authority
to

m
ake

any
such

eligibility
determ

ination,
and

the
B

oard
should

deny
the

IE
PA

’s

m
otion

for
sum

m
ary

judgm
ent

accordingly.

II.
T

he
IE

P
A

’s
claim

of
ad

m
in

istrativ
e

efficiency
is

a
red

h
errin

g
.

C
urrently

and
historically,

the
IE

PA
does

not
perform

additional
investigation

into

ow
nership

because
the

O
SFM

m
akes

the
determ

ination
of

an
“ow

ner’s”
eligibility.

N
onetheless,

the
JE

PA
m

akes
a

curious
argum

ent
for

adm
inistrative

convenience,
suggesting

that
an

earlier

notice
w

ould
negate

the
IE

PA
’s

purported
need

for
further

investigation,
although

it
is

difficult
to

understand
how

the
tim

ing
of

receipt
of

the
notice

w
ould

m
ake

any
difference.

If
the

notice
is

received
before

or
after

the
corrective

action
activities

are
perform

ed,
the

notice
is

the
sam

e
and

does
not

provide
any

corroboration
or

facts
beyond

the
new

ow
ner’s

certificate
of

ow
nership.

T
he

JE
PA

perform
s

no
further

investigation
in

any
event,

even
though

a
notice

received
before

corrective
action

has
the

sam
e

inform
ation

as
one

received
afterw

ards.

2
5
8
1
9
7

1
9



F
urtherm

ore,
even

if
IE

PA
had

the
authority

to
m

ake
“ow

ner”
eligibility

determ
inations,

(w
hich

it
does

not),
the

IE
PA

is
able

to
request

additional
inform

ation
from

the
applicant

before

analyzing
the

R
eim

bursem
ent

Package
on

the
m

erits
w

hether
or

not
the

notice
is

received
before

or
after

the
corrective

action
is

perform
ed.

T
he

inform
ation

is
the

sam
e,

and
it

only
m

ust
be

received
before

reim
bursem

entin
order

to
protect

L
U

ST
Funds

from
an

im
proper

distribution.

H
ow

ever,
the

IE
PA

is
not

com
plaining

that
the

V
illage

failed
to

cooperate
by

not

providing
additional

inform
ation

to
corroborate

the
V

illage’s
ow

nership
interest

in
the

Site.

R
ather,

the
IE

PA
purports

to
have

the
authority

to
determ

ine
an

“ow
ner’s”

eligibility
and

to
veto

the
O

SFM
’s

prior
determ

ination
of

eligibility
based

on
the

IE
PA

’s
im

proper
contention

that
the

date
of

receipt
of

the
notice

of
election

is
jurisdictional.

E
ven

if
adm

inistrative
convenience

w
as

a
concern,

it
is

clear
that

the
extra-jurisdictional

and
unlaw

ful
authority

being
exercised

by
the

IE
PA

is
unnecessary.

A
dm

inistrative
efficiency

is
not

served
by

the
JE

PA
’s

errant
and

unlaw
ful

interpretation
ofthe

statute,
and

the
B

oard
should

not
be

persuaded
accordingly.

Ifthe
IE

PA
has

any
serious

questions
about

an
“ow

ner’s”
purported

eligibility,
then

it
can

dem
and

that
the

putative
“ow

ner”
provide

additional
inform

ation
in

the
sam

e
m

anner
that

the

IE
PA

currently
seeks

additional
technical

inform
ation

from
an

applicant.
A

nd,
in

the
highly

unlikely
event

that
a

putative
“ow

ner”
actually

incurred
corrective

action
expenses

in
cleaning

a

site
w

here
the

applicant
had

no
ow

nership
interest,

and
if

the
IE

PA
determ

ines
that

the
applicant

rem
ediated

the
site

sim
ply

to
get

reim
bursed

from
the

L
U

ST
Fund,

then
the

IE
PA

m
ay

challenge

the
efficacy

of
m

aking
a

paym
ent

to
a

total
stranger

based
on

real
evidence

and
not

an
arbitrary,

capricious,
and

unlaw
ful

usurpation
ofthe

O
SFM

’s
authority

to
m

ake
eligibility

determ
inations.
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III.
T

he
IE

P
A

’s
position

asserted
in

its
m

otion
for

su
m

m
ary

ju
d

g
m

en
t

discourages
the

rem
ediation

of
historically

contam
inated

sites.

N
otw

ithstanding
im

plausible
scenarios,

in
this

case,
a

real
new

ow
ner

perform
ed

a

corrective
action

and
incurred

substantial
costs

at
a

site
that

had
been

contam
inated

for
w

ell
over

a
decade

by
the

previous
ow

ner.
H

ere,
the

IE
PA

seeks
to

discourage
cleanups

and
to

punish

V
illage

for
no

reason.
If

the
m

irror
im

age
of

this
issue

occurred
in

an
enforcem

ent
action,

the

IE
PA

w
ould

certainly
argue

that
V

illage’s
responsibilities

under
T

itle
X

V
I

are
not

excused

because
corrective

action
costs

w
ere

incurred
before

the
V

illage
delivered

the
election

to
proceed

to
the

IE
PA

.

T
he

point
is:

B
ecause

a
new

ow
ner

has
no

regulatory
responsibility

for
contam

ination

associated
w

ith
historic

underground
storage

tanks
u
n
d
er

T
itle

X
V

I,
and

the
IE

P
A

has
no

authority
u
n
d
er

T
itle

X
V

I
to

dem
and

th
at

the
new

ow
ner

follow
T

itle
X

V
I,

w
henever

a
new

ow
ner

subm
its

an
election

to
proceed

as
ow

ner,
the

new
ow

ner
accepts

additional
responsibility.

and
w

aives
every

right
to

revoke
acceptance

of
that

new
responsibility.

T
he

net
effect

is
that

the

IE
PA

gains
a

responsible
person

(w
here

none
existed

previously),
w

ho
is

w
illing

to
perform

a

corrective
action

under
T

itle
X

V
I

of
the

Illinois
E

nvironm
ental

P
rotection

A
ct,

(m
andated

by

subchapter
I

of
the

R
esource

C
onservation

and
R

ecovery
A

ct,
42

U
.S.C

.
6991

et
seq.,)

w
hich

includes
access

to
the

L
U

S
T

F
u
n
d

established
in

Illinois
so

th
at

ow
ners

of
u

n
d
erg

ro
u

n
d

storage
tan

k
system

s
can

satisfy
the

strin
g

en
t

financial
responsibility

requirem
ents

of

federal
law

.
See

42
U

.S.C
.

S
ection

6991b(d)
and

42
U

.S.C
.

699
1(c).

T
hat

is,
in

order
to

be
eligible

to
access

the
L

U
ST

Fund,
the

new
ow

ner
m

ust
accept

the

responsibility
to

clean
som

eone
else’s

m
ess

-
-

a
responsibility

that
w

ill
not

otherw
ise

attach
to

the

new
ow

ner
because

the
new

ow
ner

w
as

not
the

ow
ner

of
the

underground
storage

tank
system

at

the
tim

e
ofthe

release.
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T
hat

point
is

clearly
expressed

in
the

form
prescribed

by
the

IE
PA

,
w

here
the

new
ow

ner

states:

I
understand

that
by

m
aking

this
election

I
becom

e
subject

to
all

of
the

responsibilities
and

liabilities
of

an
‘ow

ner’
under

T
itle

X
V

I
of

the
E

nvironm
ental

P
rotection

A
ct

and
the

Illinois
Pollution

C
ontrol

B
oard’s

R
ules

at
35

Ill.
A

dm
.

C
ode

734.
I

further
understand

that,
once

m
ade,

this
election

cannot
be

w
ithdraw

n.”

T
o

m
ake

the
point

even
clearer,

in
accepting

the
V

illage’s
election

to
proceed

as
“ow

ner,”

the
TEPA

m
ade

it
clear

to
the

V
illage

that
the

IE
PA

accepted
the

V
illage

into
the

U
nderground

Storage
T

ank
Program

,
and

that
the

IE
PA

intended
to

enforce
the

law
accordingly.

T
he

V
illage

w
illingly

accepted
that

responsibility,
and

in
reliance

on
the

statutory
prom

ise
of

reim
bursem

ent

from
the

L
U

ST
Fund,

the
V

illage
perform

ed
a

com
plete

corrective
action

at
a

contam
inated

site

left
abandoned

by
the

previous
ow

ner,
and

in
the

process
V

illage
incurred

in
excess

of
$78,000

in
otherw

ise
reim

bursable
expenses.

T
he

IE
PA

’s
“bait

and
sw

itch”
tactic

in
this

case
is

unlaw
ful,

arbitrary,
and

capricious.
T

herefore,
its

m
otion

for
sum

m
ary

judgm
ent

w
ould

be
denied.

IV
.

T
he

IE
P

A
seeks

to
shift

the
b
u
rd

en
of

rem
ediation

costs
aw

ay
from

the
L

U
S

T
F

u
n
d

and
onto

taxpayers
of

the
V

illage.

In
this

case,
the

petitioner
is

a
m

unicipal
corporation.

T
hus,

the
negative

im
pact

of
the

IE
PA

’s
unlaw

ful
claim

that
the

V
illage

is
not

eligible
for

reim
bursem

ent
for

the
L

U
ST

Fund
is

exacerbated.
Indeed,

not
only

does
the

IE
PA

’s
position

defeat
and

underm
ine

the
legislative

intent
of

the
U

nderground
Storage

T
ank

Program
,

i.e.,
the

cleanup
of

historically
contam

inated

sites,
it

also
im

properly
and

unlaw
fully

shifts
the

financial
burden

of
environm

ental
cleanup

aw
ay

from
the

L
U

ST
F

und
and

onto
V

illage
taxpayers.

It
is

fundam
entally

unfair
and

unjust
for

the
IE

PA
,

a
governm

ental
entity

charged
w

ith
protecting

the
public,

to
unlaw

fully
attem

pt
to

further
burden

V
illage

taxpayers
w

ith
environm

ental
cleanup

costs
that

are
to

be
properly

paid

from
the

L
U

ST
Fund.

2581971
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T
he

V
illage

plans
on

filing
its

ow
n

m
otion

for
sum

m
ary

judgm
ent

in
this

m
atter

and

reserves
the

right
to

further
develop

the
argum

ents
asserted

herein
in

said
m

otion.
T

he
IE

PA
has

no
objection

to
the

V
illage

filing
a

m
otion

for
sum

m
ary

judgm
ent

in
this

m
atter.

V
.

C
onclusion

For
the

foregoing
reasons,

the
IE

PA
’s

m
otion

for
sum

m
ary

judgm
ent

m
ust

be
denied.

R
espectfully

subm
itted,

V
IL

L
A

G
E

O
F

W
H

E
E

L
IN

G

B
y

:
_
_

_
_

O
f
/a

tto
n

e
y
s

D
ennis

G
.

W
alsh

Jason
A

.
G

uisinger
K

L
E

IN
,

T
H

O
R

P
E

A
N

D
JE

N
K

IN
S,

L
T

D
.

20
N

orth
W

acker
D

rive,
Suite

1660
C

hicago,
IL

60606
(312)

984-6400

258197_I
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U
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Introduction
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[U
inois

E
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-B
ureau

ofL
and

P
age

1
of

S

P
at

Q
u
in

n
0

G
o
v
ern

o
r1

A
n

In
tro

d
u
c
tio

n
to

L
eak

in
g

U
n

d
e
rg

ro
u
n

d
S

to
ra

g
e

T
a
n

k
s

L
eaking

u
n
d
erg

ro
u
n
d

sto
rag

e
tanks

(U
ST

s)
are

a
significant

so
u
rce

of
environm

ental
contam

ination
and

m
ay

pose
the

follow
ing

th
reats

to
hum

an
health

and
safety

:

fire
and

explosion;

in
h
aiato

n
of

d
an

g
ero

u
s

vapors;

contam
ination

of
soil

and
g
ro

u
n
d
w

ater;

sb
contam

ination
of

drinking
w

ater;

contam
ination

of
stream

s,
rivers,

and
lakes.

U
nderground

sto
rag

e
tan

k
sp

g
rad

e

T
hese

th
reats

are
m

inim
ized

w
hen

responsible
p
arties

respond
quickly

and
efficiently

after
a

tank
release.

S
tate

ag
en

cies
and

environm
ental

co
n

su
ltan

ts
are

ready
to

assist
U

ST
ow

ners
and

o
p
erato

rs
in

resp
o
n
d
in

g
to

leaking
U

ST
s.

A
g
e
n
c
ie

s
th

a
t

D
eal

w
ith

U
S

T
s

a
n

d
L

eak
in

g
U

S
T

s

T
he

Illinois
O

ffice
of

th
e

S
tate

Fire
M

arshal
C

O
SFM

)
regulates

th
e

daily
operation

and
m

ain
ten

an
ce

of
U

ST
sy

stem
s.

If
a

release
occurs,

tan
k

ow
ners

or
o
p
erato

rs,
or

their
d
esig

n
ated

rep
resen

tativ
es,

m
ust

notify
th

e
Illinois

E
m

ergency
M

anagem
ent

A
gency

(IE
M

A
),

w
hich

then
notifies

th
e

Illinois
E

nvironm
ental

P
rotection

A
gency

(Illinois
E

PA
).

T
he

Illinois
EPA

’s
L

eaking
U

nderground
S

to
rag

e
T

ank
S

ection
begins

oversight
of

rem
edial

activities
only

after
th

e
tank

release
has

been
reported

to
th

e
IEM

A
.

T
h
e

O
S

F
M

is
a
u
th

o
riz

e
d

to
;

C
ertify

tan
k

installation
and

rem
oval

co
n
tracto

rs.

“
M

onitor
com

pliance
regarding

leak
prevention

and
detection

req
u
irem

en
ts.

“
Issu

e
p
erm

its
for

tan
k

installations,
repairs,

upgrades,
closures,

and
rem

ovals.

‘
A

dm
inister

financial
responsibility

req
u

irem
en

ts.

‘
D

eterm
ine

w
h

eth
er

tank
ow

ners
and

o
p

erato
rs

m
eet

eligibility
req

u
irem

en
ts

and,
If

so,
th

e
ap

p
ro

p
riate

d
ed

u
ctib

le
am

o
u
n
t

for
p

ay
m

en
t

from
th

e
U

ST
F

und.

O
rder

tan
k

ow
ners

or
o
p
erato

rs
to

rem
ove

th
e

U
ST

s
and

perform
inItial

ab
atem

en
t

m
easu

res
w

hen
U

ST
releases

th
reaten

hum
an

health
or

the
environm

ent.

T
h

e
Illin

o
is

E
P

A
is

a
u

th
o

riz
e
d

to
:

‘
R

eview
and

ev
alu

ate
technical

plans
and

rep
o
rts

to
d
eterm

in
e

if
tank

ow
ners

or
o
p
erato

rs
are

com
plying

w
ith

environm
ental

law
s

and
regulations

governinq
leaking

U
ST

site
investigations

L
eaking

U
nderground

S
torage

T
anks

(L
eaking

U
S

T
)

http://w
w

w
.epa.state. ii.usllandJlustlintroduction
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l
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U
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E
PA
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ofL
and

Page
2

of$

and
clean

u
p
s.

°
R

equire
tan

k
ow

ners
or

o
p

erato
rs

to
perform

corrective
action

w
hen

U
ST

releases
th

reaten
hum

an
health

or
the

en
v
iro

n
m

en
t.

‘
R

eview
and

ev
alu

ate
tan

k
ow

ners
and

o
p

erato
rs

b
u
d
g
ets

and
claim

s
for

p
ay

m
en

t
from

th
e

liS
T

F
und.

‘
Issu

e
N

o
F

urther
R

ernediation
(N

FR
)

L
etters

to
tank

ow
ners

or
o

p
erato

rs
once

th
e

L
eaking

liS
T

P
rogram

req
u

irem
en

ts
and

cleanup
objectives

have
been

m
et.

A
ct

Im
m

e
d

ia
te

ly
if

Y
ou

S
u

sp
e
c
t

a
T

an
k

R
e
le

a
se

If
a

release
h
as

not
been

confirm
ed

but
you

believe
free

product
(p

etro
leu

m
not

dissolved
in

w
ater)

or
product

vapors
pose

a
serious

th
reat,

tak
e

th
e

follow
ing

step
s

as
ap

p
ro

p
riate:

E
xtinguish

all
sm

oking
m

aterials
or

open
flam

es
th

at
could

Ignite
explosive

vapors.

C
all

th
e

local
fire

d
ep

artm
en

t.

0
T

ake
care

not
to

activ
ate

electrical
sw

itches
or

eq
u
ip

m
en

t
th

at
could

cau
se

sp
ark

s
and

ignite
explosive

vapors.
.
.
.
.

E
vacuate

th
e

area.
D

rum
s

o
f

g
aso

lin
e-co

n
tam

In
ated

w
ater

0
Follow

th
e

environm
ental

reg
u
latio

n
s,

as
required

of
tan

k
ow

ners
o
r

o
p
erato

rs
or

th
eir

d
esig

n
ated

rep
resen

tativ
es,

including:

C
all

IEM
A

im
m

ed
iately

w
h
en

ev
er

a
release

cau
ses

a
sh

een
on

nearby
surface

w
aters,

or

‘
C

all
JEM

A
w

ithin
24

hours
of

any
o
th

er
release,

and

S
top

th
e

leak
and

contain
th

e
spill.

T
he

IEM
A

m
aintains

a
2
4
-h

o
u
r

hotline.
In

Illinois,
call

8
0

0
-7

8
2
-7

8
6
0

.
O

ut
of

state,
call

217-782--
7860.

E
n

v
iro

n
m

e
n

ta
l

C
o
n
su

lta
n
ts

O
ffer

T
e
c
h
n
ic

a
l

E
x

p
e
rtise

E
nvironm

ental
consulta

nts,
including

rem
oval

co
n

tracto
rs

and
professional

en
g
in

eers
and

professional
geologIsts,

offer
m

any
servIces

to
help

you
handle

your
LiST

release
In

a
tim

ely
and

efficient
m

an
n
er.

Y
ou

w
ill

find
co

n
su

ltan
ts

listed
In

th
e

Y
ellow

P
ages

of
your

local
phone

book.
T

he
Illinois

EPA
does

not
en

d
o
rse

or
recom

m
end

co
n
su

ltan
ts.

B
efore

signing
a

contract,
m

ake
su

re
the

consultant
can

perform
the

follow
ing

activities:

“
D

eterm
ine

the
ap

p
ro

p
riate

reg
u
latio

n
s

to
w

hich
a

particular
incident

is
subject,

and
conduct

rem
ediatlon

an
d
/o

r
p
u
rsu

e
closure

accordingly.

C
onduct

a
site

investigation
or

classification
to

d
eterm

in
e

if
rem

edial
actions

are
required.

Follow
proper

sam
ple

collection
protocols

to
assu

re
valid

and
reliable

results.
(D

eviations
m

ay
resu

lt
in

additional
sam

pling
and

ex
p
en

se.)

A
ssure

th
at

laboratory
sam

p
les

are
analyzed

according
to

p
ro

p
er

m
ethods

and
procedures

by
an

accredited
laboratory

to
avoid

costly
retestln

g
.

http:J/w
w

w
.epa.state.iJ.usilandJlust/introduction.htm
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E
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of

L
and

Page
3

o
f

5

In
terp

ret
laboratory

results
and

organize
this

data
into

rep
o
rts

for
review

by
th

e
Illinois

E
P

A
s

L
eaking

U
ST

S
ection.

‘
P

rovide
eq

u
ip

m
en

t
and

personnel
to

conduct
th

e
required

rem
edial

activities
or

hire
su

b
co

n
tracto

rs
to

perform
such

w
ork.

A
rrange

for
safe

and
proper

handling
of

co
n
tam

in
ated

soil
and

g
ro

u
n
d
w

ater.

‘
E

valuate
co

st
and

liability
factors

resulting
from

interIm
m

easu
res,

as
w

ell
as

from
final

disposal
or

treatm
en

t
options,

for
co

n
tam

in
ated

soil
and

groundw
ater.

O
btain

all
n
ecessary

m
an

ifests
and

perm
its

before
m

oving
or

disposing
of

contam
inated

m
aterials.

P
repare

rep
o
rts

and
provT

de
certifications

by
L

icensed
P

rofessional
E

ngineers
or

L
icensed

P
rofessional

G
eologists

as
required

by
environm

ental
law

s
and

regulations.

P
repare

b
u
d
g
ets

and
subm

it
claim

s
for

p
ay

m
en

t
from

th
e

U
ST

F
und.

A
n

Illinois
L

icensed
P

rofessional
E

ngineer
or

L
icensed

P
rofessional

G
eologist

m
u
st

certify
th

at
all

regulatory
req

u
irem

en
ts

have
been

m
et

before
any

b
u
d
g
ets

or
claim

s
can

be
review

ed.
T

he
Illinois

EPA
w

ill
not

au
th

o
rize

paym
ent

of
ineligible

or
u
n
reaso

n
ab

le
co

sts,
costs

from
w

ork
th

at
d
ev

iates
from

ap
p
ro

v
ed

plans,
or

costs
for

site
investigation

or
corrective

action
activities

th
at

exceed
th

e
m

inim
um

req
u
irem

en
ts

stated
in

th
e

environm
ental

law
s

and
regulations.

T
a
n
k

O
w

n
e
r

o
r

O
p

e
ra

to
r

R
e
q

u
ire

m
e
n

ts

O
w

ners
or

o
p

erato
rs

required
to

rep
o
rt

leaking
U

ST
releases

to
th

e
IEM

A
m

ust
also

m
eet

the
req

u
irem

en
ts

of
th

e
E

nvironm
ental

P
rotection

A
ct

and
35

Illinois
A

dm
inistrative

C
ode

731,
732,

or
734.

O
nce

notified
of

the
release

by
th

e
TEM

A
,

th
e

L
eaking

U
ST

S
ection

m
ails

a
letter

requiring
com

pliance
w

ith
L

eaking
U

ST
P

rogram
regulations

and
th

e
subm

ittal
of

applicable
technical

form
s.

T
ie

re
d

A
p
p
ro

a
c
h

to
C

o
rre

c
tiv

e
A

ctio
n

O
b

je
c
tiv

e
s

(T
A

C
O

)
B

a
se

d
o
n

S
ite

C
o
n
d
itio

n
s

a
n
d

E
x
p
o
su

re
R

isk
s

TA
C

O
is

th
e

Illinois
EPA

’s
m

ethod
for

developing
cleanup

objectives
for

co
n
tam

in
ated

soil
and

g
ro

u
n
d
w

ater.
T

h
ese

cleanup
objectives

p
ro

tect
hum

an
health

w
hile

taking
Into

account
site

conditions
and

land
use.

TA
C

O
offers

tan
k

ow
ners

and
o

p
erato

rs
th

e
follow

ing
choices:

E
xclusion

of
ex

p
o
su

re
ro

u
tes

(in
h
alatio

n
,

soil
ingestion,

and
g
ro

u
n
d
w

ater
ingestion),

U
se

of
area

background
co

n
cen

tratio
n
s

as
screening

tools
or

rem
edlatlon

objectives,
and

T
hree

tiers
for

selecting
rem

ediation
o
b
jectiv

es.

In
T

Ier
1,

th
e

tank
ow

ner
or

o
p
erato

r
co

m
p

ares
site

sam
ple

analytical
resu

lts
to

baseline
cleanup

o
b
jectiv

es
contained

in
look-up’

tab
les.

U
nder

T
ier

2,
a

tank
ow

ner
or

o
p

erato
r

considers
d
ata

previously
g

ath
ered

for
T

ier
1,

th
e

physical
and

chem
ical

propertIes
of

the
co

n
tam

in
an

ts,
th

e
site-

specific
soil

and
g

ro
u

n
d

w
ater

p
aram

eters,
and

th
e

application
of

Institutional
controls

and
en

g
in

eered
b
arriers.

T
ank

ow
ners

and
o

p
erato

rs
can

use
T

ier
3

for
sites

w
here

physical
barriers

lim
it

rem
ed

latlo
n
,

a
full-scale

risk
assessm

en
t

Is
perform

ed,
altern

ativ
e

m
athem

atical
m

odeling
is

applIed,
or

a
co

m
m

o
n

-sen
se

solution
is

w
arran

ted
.

am
p

Iin
g

groundw
ater

http:/Jw
w

w
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A
fter

establishing
cleanup

objectives
u
n
d
er

T
A

C
O

,
a

tank
ow

ner
or

o
p

erato
r

m
ay:

‘
R

educe
co

n
tam

In
an

t
co

n
cen

tratio
n
s

to
m

eet
th

e
estab

lish
ed

objectives
through

active
rem

edlation
(e.g

.,
dig

and
haul

or
treatm

en
t

in
place),

R
estrict

ex
p

o
su

re
to

co
n
tam

in
ated

soil
or

g
ro

u
n
d
w

ater
or

both
by

using
engineered

barriers
or

institutional
controls,

•
T

ake
no

action,
if

co
n
tam

in
an

t
co

n
cen

tratio
n
s

p
resen

t
at

th
e

site
do

not
exceed

rem
ediation

o
b
jectiv

es,
or

°
U

se
any

com
bination

of
the

options
above.

A
n

en
g
in

eered
b
arn

er,
such

as
asp

h
alt

paving,
clean

soil,
or

a
p
erm

an
en

t
stru

ctu
re,

controls
m

ig
ration

of
and

access
to

contam
ination.

A
n

institutional
control

im
poses

restrictions
and

conditions
on

land
u

se.
For

ex
am

p
le,

a
tank

ow
ner

or
o
p
erato

r
m

ay
choose

to
lim

it
th

e
site

to
in

d
u
strial/co

m
m

ercial
use.

W
hen

th
e

property
ow

ner
and

the
tan

k
ow

ner
or

o
p

erato
r

are
sep

arate
en

tities,
th

e
p

ro
p

erty
ow

ner
m

u
st

ag
ree

to
any

type
of

land
u
se

lim
itation.

A
leaking

U
ST

site
qualifies

to
receive

an
N

PR
L

etter
once

th
e

tan
k

ow
ner

or
o
p
erato

r
m

eets
all

L
eaking

U
ST

P
rogram

req
u

irem
en

ts
and

th
e

applicable
TA

C
O

clean
u
p

objectives.
W

ithin
45

d
ay

s,
th

e
tan

k
ow

ner
or

o
p
erato

r
m

u
st

file
th

e
N

FR
L

etter
w

ith
th

e
county

reco
rd

er
of

th
e

county
in

w
hich

th
e

site
is

located
to

en
su

re
th

at
cu

rren
t

and
future

u
sers

of
th

e
property

w
ill

be
inform
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